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¢ Minutes —Generally o _
¢ Minutes to contain certain information

¢ Notice Requirements -Method —Practices in violation
< Faillure to give notice, or, if given, to retainpyofor
one year

¢ Open Session RequirementPractices in Violation
< Meeting at location not open to the public

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

May 20, 2013

Re: Baltimore City Automated Traffic Violation
o Enforcement System Task Force _
(Louis Wilen, Eugene Simmers, Thomas Bari@umplainanty

We have considered the complaint of Thomas Barigtigene
Simmers, and Louis Wilen, (“Complainants”) that tBaltimore City
Automated Traffic Violation Enforcement System TaBkrce (“Task
Force”) violated the Open Meetings Act (the “Acii) seven ways in 2012
and 2013. The Task Force was created by the altimore City on
September 28, 2012 and comprises eight membefsasit two of whom
are not City employees. In its response, the Qipperly assumes that the
Task Force is a public body subject to the Act.

The allegations can be grouped into three topia8urk to give
“reasonable advance notice” of the Task Force’'snsetings, as required
by State Government Article (“SG”) 8§ 10-506; thepnmper exclusion of
the public from its meetings; and the failure toguce minutes. The
complaint appears to have been set in motion byateged circumstances:
the alleged failure of the Task Force Chair to yepl one complainant’s
inquiries about meeting dates and requests for tesnand the exclusion of
reporters from a meeting held at the facility ofeBord Corporation, a
vendor of speed cameras, on March 20, 2013.

As set forth below, we find that the Task Forcedated the Act by
failing to give “reasonable advance notice” of meeetings, by meeting,
however briefly, in a place that was not “reasopablkcessible to
individuals who would like to attend [its] meetingsand by failing to
prepare minutes “[a]s soon as practicabl&ee, res%ectiveI)SG 8 § 10-
506, 10-501(c), and 10-509(b). We encourage thmlmes of the Task
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Force to follow the steps we set forth below, arelemcourage the City to

support the Task Force in that endeavor. As we l@ne before, we urge

officials and government bodies that create tasgef®to provide a level of

Ztaffing that will enable the members to do thearkvwithout violating the
ct.

DISCUSSION
A. “Reasonable advance notice”

‘The Act requires public bodies to give “reasonadegance notice”
of their meetings and, “[w]henever reasonable dacso “in writing.” SG §
10-506(a), (b). Public bodies may use various puth Among other
things, they may post their notices on their wehsit they have given
notice of that method, or by “delivery to membefdh® news media who
regularly report on sessions of the public bodyy” “by any other
reasonable method.SG § 10-506(c). In any event, they are to kegpeso
of their meeting notices “for at least 1 year aftez date of the session.”
SG § 10-506(d). Complainants allege that the Trsice failed to give
notice of its meetings, and they cite, as evidetitat the Chair did not
respond to one complainant’s inquiries about mgediates. They allege,
in the alternative, that the Task Force did nofpkeapies of its notices.

The City responds that the meeting dates wereegdosin the
Department of Transportation page on its websitk suggests that notice
must have been given because reporters knew dimutgetings. No entry
for the March 20, 2013 meeting appears on the €igvents calendar,
which can be searched for “Transportation” evemtspress releases for it
appear now on the Department’s portion of the wepsind we have not
been provided with any other form of written notfoe that meeting. The
City has not established, for example, that itwéekd written notice to the
press. So, while the City asserts in its response thafliask Force “invited
the media and the general public to attend allt®fmeetings,” and has
provided us with the work orders that demonstrateatiempt to publish
(rjlotice on the City’'s website, it remains unclearutojust how that was

one.

We recognize that task forces composed of menfbans various
constituencies or agencies often lack dedicatefi atal websites. The
result, often, is that the posting of notice becenmprovisational at best.
For the City’s consideration, we suggest that theocancement of the
creation of such task forces presents an oppottiome for informing the
public where the City will post its meetings notice We therefore
er}courage the City to routinely include that infatman in its press
releases.

In the meantime, it appears likely that the TaskcE has not
succeeded in giving reasonable advance noticesom#etings, or, if it
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chose to give notice through delivery of writtertio® to the reporters who
cover the Issues it addresses, it failed to ke@gpesaf those notices.

To comply with the Act and also to be able to destate its
compliance with the Act, the Task Force shouldetile following steps:
(1) post its meetings notices on the City’s evealendar, or, otherwise, on
a webpage that can be found by a person who mughktnmow to look on a
departmental webpage for a mayor’s committee; (Buee that staff print
out a screenshot of the written notice and of amyaded notice given to
the media, record the date of the print-out, ataimat; (3) before meeting,
determine whether notice was actually given; and if4notice was not
given, postpone the meeting until that can be done.

B. “Reasonably accessible” meeting place

The Act requires a public boo_lz to meet in a pl_ate}asonablg
accessible to individuals who would like to attditd] meetings.” SG
10-501(c). As explained in 7Bpinions of the Attorney Generaf0, 247
(1993), the Act does not require a private endtyadmit the public onto its
premises. The Act does, however, require the pubdidy to hold its
meetings, when they are subject to the Act, abaegpWhere the public will
be admitted.ld. Complainants allege, and the video to which tfedgr us
appears to show, that the public was not alloweertter the privately-
owned building in which the Task Force met on Ma2h Reportedly, a
Brekford employee told reporters that they could enter the building
because it was a “secure facility.” The City stathat the Task Force
adjourned its meeting when its members learnedtb®public was being
excluded, and that fewer than a quorum remain€he member of the
Task Force, however, reportedly stated that theingeeontinued.

Either way, the circumstances were problematiema public body
is performing a function subject to the Act, exehgdthe public from the
discussion violates the Act, and avoiding the Acréducing the members
present to below a quorum is hardly ideabee C.L.U.B. v. City of
Baltimore, 377 Md. 183 (2003). The question, then, is whatuh the
Task Force have done?

First, the Task Force should have arranged inamck for the
admission of the public. To make those arrangespenpublic body may
include in its meeting notice a request that peoygte want to attend the
meeting should contact the public body in advandere, we do not have a
written notice or other facts that suggest that Tlask Force made any
efforts in this regard.

Second, a public body must refuse to meet at\mt;er'rfagilit?/ when
the owner will not admit the public. The Act woub@ meaningless if it
were interpreted to allow public bodies to meetestbg at private facilities.
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Third, if the exclusion of the public were necegst Iprotect the
corporation’s confidential commercial informatioot, if applicable, the
public’s security, the Task Force could have priypeipsed the meeting on
those grounds, after a vote in public to do solosg as it avoided any
discussion of non-confidential matters while at theility, seeSG § 10-

508(a)(10),(13), and made the post-meeting disoéssurequired by the
Act. SG § 10-509(c)(2).

And, fourth, members of public bodies should balenaware at the
outset that their public service includes the duaty openness, and
specifically, that the public must be given a magful opportunity to
attend their meetings. Especially when there isibtloabout the
administrative staffing for a task force of membeirem various
constituencies, the members might avoid unwittin articipatin% in an
illegal meeting by satisfying themselves beforeh the public has
been given a meaningful opportunity to attend.

We find that the Task Force violated the Act bypwening at a place
not reasonably accessible to the public.

C. Preparation of minutes “[a]s soon as practicabletaf a public
body meets”

The Act requires a public body to have “writtemmotes prepared,”
unless it keeps minutes in the other formats péeohivy the Act, “[a]s soon
as practicable.” SG § 10-509(b). Under SG § 19-ff), minutes must
“reflect: [1] each item that the public body coresield; [2] the action the
public body took on each item; and [3] each vo& thas recorded.” The
Act does not address the most basic elements ofsanpf minutes: the
presence of at least the presiding officer andctiterening of the meeting.
In our view, the term “minutes” assumes that thevjmon of that
information. The Act entitles a person to inspeaciutes at the office of the
public entity, SG § 10-509(d), but a request tlogties be sent by mail or e-
mail falls under the Public Information Act andtgide our purview. So,
we will discuss the minutes themselves and not aleged failure to
respond to one complainant’'s “multiple requests™t&yephone and email
message.”

The City states that the “[Department of Transgesh] employee
representative on the Task Force, who operatess gwincipal staff, has
changed since the creation of the body, necessessulting in some
administrative transitions. However, meeting masuthave now been
finalized. . . .” The City enclosed the “Agendafidtes” for the six
meetings it held between late October 2012 and Nédech 2013. The
“minutes” of the November and January meetingsaiontnly the agenda
and the words “No actions were taken.” The othmid a column of
“notes,” ranging in length from three lines to 2afiek of phrases; they
appear, in fact, to be someone’s notes. The mdgaahich the minutes
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were adopted is unclear, as “no actions were takergny meeting;the
attendees of the meetings are not listed; the drasther presiding officer
is not identified; the presence of a quorum isstated.

To comply with the Act, the Task Force should ke tollowing: (1)
assign a person or persons to take notes or reeatd meeting; (2) assign a
person to draft minutes that will reflect the ewerif the meeting,
preferably including the attendees; (3) adopt tieutes for each meeting
at the next meeting, or, if the next meeting wdtur so far in the future as
to deprive the public of information about the egeof the me%ting, adopt
them by circulating documents or make draft minuteailable; and (4)
establish a place, In a public office, where thautes will be kept so that
tﬂey can be readily produced to a member of théiguiho asks to inspect
them.

CONCLUSION
In summary, we have found violations of the naqtiaecessibility,
and minutes provisions of the Act. We have alsosad the Task Force on
procedures that would enable it to comply with . We encourage the
Task Force to follow those procedures and the @©Gisid in the endeavor.
Open Meetings Compliance Board

Elizabeth L. Nilson, Esquire
Courtney J. McKeldin

! The fact that the minutes do not reflect any actimadopt the minutes of prior
sessions is not dispositive, as the Task Force thigie adopted these documents
by circulating them among themselves for approwahen a public body adopts
minutes that way, it should document that actiomeloow so that it can establish
its compliance with SG § 10-509 (b).

2 We recently addressed the timeliness of minutethiee opinions: 8OMCB
Opinions173, 176, and 180.



